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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 20-cv-81205-RAR 

 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

v. 
 
COMPLETE BUSINESS SOLUTIONS 
GROUP, INC. d/b/a PAR FUNDING, et al., 
 

Defendants. 
_______________________________________/ 

SECURED CHEHEBAR INVESTORS’ RESPONSE IN OPPOSITION TO 
RECEIVER’S MOTION TO APPROVE PROPOSED TREATMENT OF CLAIMS 

AND FOR DETERMINATION OF PONZI SCHEME (ECF NO. 1843) 

GEMJ Chehebar GRAT, LLC, Albert Chehebar, Isaac Shehebar, Isaac Shehebar 2008 AIJJ 

Grantor Retained Annuity Trust, Michael Chehebar, Ezra Shehebar, Ezra Chehebar, Ezra Shehebar 

LLC, Cherie Chehebar, Josef Chehebar, Steven Chehebar, and Joyce Chehebar (collectively the 

“Secured Chehebar Investors” or “SCIs”), by and through undersigned counsel, respond in 

opposition to the Receiver’s Motion to Approve Proposed Treatment of Claims and for 

Determination of Ponzi Scheme (ECF No. 1843 (the “Motion” or “Mtn.”)), and state:  

The Motion asks this Court to find that CBSG (also “Par Funding”) was a Ponzi scheme, 

that the Secured Chehebar Investors were insiders, that the Court invalidate the SCIs’ UCC-1 liens, 

and that funds from the receivership be distributed according to a net investment calculation.  For 

the reasons set forth below, the Court should reject the Receiver’s requests. 

I. The Court should not entertain the Receiver’s request to label CBSG a Ponzi scheme. 

Almost four (4) years into the CBSG litigation, the Receiver seeks a determination that 

CBSG was a Ponzi scheme, with no guidance as to what process the Court should deploy to make 

that determination to ensure that the due process rights of investors like the SCIs are protected.  

This is particularly problematic because up until this point, in a heavily litigated action, neither the 

SEC nor the Receiver has ever sought a contested hearing to resolve that issue.  Each time there 
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was a hint that the Court may be asked to make a determination that CBSG was a Ponzi scheme, 

the party defendants challenged the substance and procedural propriety of a Ponzi determination.  

The SEC never sought to amend its pleadings to present the issue to the Court.  Neither did the 

Receiver. 

The SCIs have never been defendants, and they were never afforded an opportunity to 

engage in discovery or develop their own experts and strategy to challenge such a finding.  Now, 

at the goal line of this protracted action, the Receiver seeks a summary determination that will 

materially and detrimentally affect the rights of thousands of investors, who like the SCIs, never 

have been a party to these proceedings.  The Court should not entertain this request, which is being 

used at this late stage to justify a distribution methodology that the SEC did not believe was 

appropriate as recently as March 4, 2024. See ECF No. 1826 (March 4, 2024, status conference) 

at  69:10-15 (where counsel for the SEC asserted that “[t]his is not a Ponzi scheme case or a case 

where you’re taking back from investors because they received tainted funds. The Court 

rejected our argument that it was a Ponzi scheme. Right. So this isn’t treated like those cases.  

Our view is not going to change, period.  And we have expressed that for months now.”) 

(emphasis added). 

This action was originally filed on July 24, 2020. ECF No. 1.  The SEC alleged that at its 

heart, the case was about the fraudulent offering of unregistered securities, not a Ponzi scheme. 

ECF No. 119 at ¶ 9 (“These lies, and the scheme the Defendants employ to perpetuate them in the 

unregistered securities offerings, form the basis of this action.”).  When the SEC wants to allege a 

scheme is a Ponzi, it does so. See, e.g., Complaint at ¶ 1, SEC v. Griffin, No. 23-cv-00539 (M.D. 

Fla. May 4, 2023), ECF No. 1 (“This case concerns a securities offering fraud and Ponzi scheme 

targeting the African American community in Jacksonville, Florida.”); Complaint at ¶ 1, SEC v. 

Nat. Diamonds Inv. Co., No. 19-cv-80633 (S.D. Fla. May 13, 2019), ECF No. 1 (“In reality, 

Natural Diamonds was a Ponzi scheme. Aman and Natural Diamonds used investor funds to pay 

prior investors their purported returns.”).  The omission of Ponzi allegations in this case was not a 

mere oversight.  The same year the action was filed, on December 15, 2020, counsel for the SEC 

told the Court that “we never said it was not a Ponzi scheme.  What we stated at the beginning of 

the case is that we had not yet done that analysis to determine whether or not it was a Ponzi scheme, 

so we were not making any claim one way or the other at that time because we didn’t have all of 

the records, first of all.” ECF No. 455 at 95:10-15. 
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Almost two years later, on April 15, 2022, the SEC finally leveled the allegation in its 

Omnibus Motion for Final Judgments (ECF No. 1214), and asserted that CBSG operated as a Ponzi 

scheme.  The filing drew a swift challenge from the defendants, who immediately moved to strike 

reference to the term for many reasons, including that it had never been litigated or pled by the 

SEC. ECF No. 1224.  During a hearing on the motion to strike, the SEC agreed to remove from its 

pleading any reference to CBSG operating as a Ponzi scheme, and the motion to strike was later 

mooted when the SEC filed its Amended Omnibus Motion on May 20, 2022 and removed any 

allegation that CBSG operated as a Ponzi scheme. ECF No. 1252. 

On September 14, 2022, the Court held a hearing on the SEC’s Amended Omnibus Motion.  

ECF No. 1413.  One issue presented to the Court during the hearing was the defendants’ request 

to deduct over $12 million in payments to Full Spectrum Processing as legitimate business 

expenses.  During the hearing, the SEC challenged the defendants’ position.  The Court noted that 

the SEC was essentially asking it to view the allegations in the Compliant as establishing that the 

entire business of CBSG existed only for the generation of ill-gotten gains – in other words, that it 

was tantamount1 to a Ponzi scheme.2  The Court rejected the SEC’s invitation and went on to 

explain: 

…that the important thing here is this is partly why a couple of months ago we had 
so much litigation over the SEC’s recharacterization of Par Funding as a Ponzi 
scheme at this stage of the proceedings.  Because what that did, in the defendants’ 
view, was back-dooring an allegation that was not pled in the amended complaint, 
and could have potentially -- and would certainly open up defendants to a different 
spectrum, if you will, of civil penalties. 
 

ECF No. 1419 at 75:18-25 (emphasis added). 

 
1 Although the Court never found CBSG was not a Ponzi scheme, given the manner in which the 
SEC sought to represent the remedies it was seeking, the SEC at least certainly understood the 
Court rejected a finding that Par Funding operated as a Ponzi scheme.  The SEC was not afield in 
this interpretation. ECF No. 1826 (March 4, 2024, status conference) at 69:10-15 (“This is not a 
Ponzi scheme case or a case where you’re taking back from investors because they received 
tainted funds. The Court rejected our argument that it was a Ponzi scheme. Right. So this 
isn’t treated like those cases.  Our view is not going to change, period.  And we have expressed 
that for months now.”) (emphasis added). 
 
2 To avoid a trial, the defendants entered into an agreement with the SEC that accepted all factual 
allegations of the Amended Complaint as true. ECF No. 1450 at p.3. 
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 The Court did not explicitly determine whether or not CBSG was a Ponzi scheme.  And at 

each turn, when the whiff of a Ponzi finding was raised, the defendants forcefully fought.  With 

good reason.  Not only would such a finding deeply impact their rights, and thus require fulsome 

pleading and resolution, but it would also be substantively wrong.  For example, James Klenk, a 

CPA, who served as the Controller on all accounting-related activities for CBSG and later 

continued in that role as an employee under the Receivership, testified at deposition that he did not 

believe CBSG was a Ponzi scheme. ECF No. 896-2 at 86:2-13.  Mr. Klenk was well positioned to 

make that assessment because he had the most intimate knowledge of the finances and operations 

of CBSG. ECF No. 1450 at p.24.  Nor was he alone in this assessment. ECF No. 535-1 (Decl. of 

Joel Glick); ECF No. 896-4 (Deposition of Joel Glick).  Regardless, the Court never permitted the 

issue to be squarely litigated and if the Court does decide to take the issue up, discovery and a 

contested evidentiary hearing must be undertaken. 

 In SEC v. Elliott, the district court was faced with a massive Ponzi scheme that had 

thousands of claimants. 953 F.2d 1560, 1565 (11th Cir. 1992).  After the district court entered its 

Order Establishing Final Plan for Distribution of Assets, several claimants appealed, raising 

various objections. Id.  Relevant here, the Eleventh Circuit reversed as to two claimants on due 

process grounds.  The district court determined that a transfer made by Elliot to the Schutzmans 

should be set aside as fraudulent.  “The Schutzmans argue[d] that their due process rights were 

violated since they did not have an opportunity to present evidence on the nature of the transfer or 

of their affirmative defenses. Id. at 1568.  The Eleventh Circuit explained that although the facts 

may well have been “enough to support the district court’s finding that the bonds were transferred 

with intent to defraud” id. at 1568, the district court erred because the “Schutzmans were entitled 

to more procedural protections” because they had no opportunity to dispute the facts relied upon 

by the court or to present potentially available affirmative defenses. Id.  The Eleventh Circuit 

explained that while the “term ‘summary’ connotes that the procedure was abbreviated, it does not 

mean that the parties received no procedure at all.” Id. at 1567.  “Summary proceedings are 

inappropriate when parties would be deprived of a full and fair opportunity to present their claims 

and defenses.” Id. 

 The Receiver broadly outlines the legal background covering Ponzi schemes (Mtn. at 

pp.41-42), and sets forth various factors that it claims exist.  These are: 1) CBSG accepted money 

from investors; 2) CBSG conducted little to no legitimate business; 3) CBSG produced little to no 
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profit; 4) CBSG paid existing investors with funds from new investors.  The Receiver also points 

to additional factors.  Generally, these factors all relate to the nature of the business operations and 

the assessment of the Receiver’s accountant. (Mtn. at pp.42-47.)  Other than the fact that CBSG 

received money from investors (in some form), these assertions are all in dispute to one extent or 

another.  Indeed, the Receiver now makes the same argument previously advanced by the SEC, 

and previously rejected by the Court.  The Receiver’s Motion argues: 

[i]f the Court agrees with the Receiver and determines that CBSG, indeed, operated 
as a Ponzi scheme, any disgorgement judgment against the entity may not be 
reduced by any purported business expenses as there was no legitimate underlying 
business….Accordingly, the final disgorgement judgment against CBSG would 
result in a higher amount against which the Receiver’s recovery may be applied. 
For these reasons, as well as those described more fully in the Declaration, the 
Court should declare that CBSG’s business was a Ponzi scheme.”  
 

(Mtn. at p.47) (citing Liu v. Sec. & Exch. Comm’n, 591 U.S. 71 (2020)).  Compare the Receiver’s 

present argument with the Court’s ruling on the Omnibus Motion: 

 
The SEC contends that Par Funding, and therefore McElhone and LaForte, are not 
entitled to deduct any business expenses from their disgorgement amount because 
the entire profit of the business resulted from wrongful activity. Mot. at 33; see Liu, 
140 S. Ct. at 1945. The SEC tries to characterize Par Funding as the type of 
exception case described in Liu by arguing that the entire “business resulted from 
wrongful activity,” and therefore “business expenditures are not deducted from the 
disgorgement figure.” 
 

*** 
 

The Court finds that based on the record, a portion of Par Funding was a lawful 
business, and therefore legitimate business expenses must be deducted in 
accordance with Liu. The Court’s viewpoint was further confirmed by the Receiver 
at oral argument, whose review of the Par Funding records demonstrates that the 
amount Defendants seek to deduct are operational in nature. 
 

ECF No. 1450 at pp.19, 22.  There are additional problems, but it is sufficient to note here that 

there are significant factual disputes as to how the accounting of Par Funding is properly conducted 

and what conclusions should be drawn therefrom. ECF No. 535-1 (Decl. of Joel Glick); ECF No. 

896-4 (Deposition of Joel Glick); ECF No. 896-2 at 86:2-13. 

 If the Court is inclined to revisit is prior findings that are inconsistent with CBSG being a 

Ponzi scheme, then the SCIs request that they be afforded an opportunity to conduct discovery so 
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that they can retain the services of appropriate expert witnesses to meaningfully present contrary 

evidence and opinions to the Court in a full evidentiary hearing.  

II. The Court should not entertain the Receiver’s allegation that the SCIs are “Insiders” 

Specific to the SCIs, the Receiver also seeks to label the SCIs as “insiders”, presumably in 

an effort to justify its request to invalidate the SCIs’ perfected UCC-1. 

Invoking the Court’s “broad powers and wide discretion to determine the appropriate relief 

in an equity receivership,” see Mtn. at 9 (quoting S.E.C. v. Elliott, 953 F.2d at 1569–70), the 

Receiver argues that he has the right “to challenge the validity of or priority of” the Chehebar’s 

claims because of “their status as insiders.”  Mtn. at 17.  According to the Receiver, the SCIs are 

“insiders” because (1) they “had direct access to and conducted regular meetings with the 

executives at CBSG, and received additional financial information and reporting from CBSG 

regarding the operations of the company”; (2) they “were not subjected to the same false and 

misleading claims about the business and its owners as the Defrauded Investors were”; and 

therefore (3) they “are not similarly situated to the Defrauded Investors [and] did not invest in 

CBSG through the same offering that was the subject of the SEC’s claims in this case.”  Mot at 

16–17.  Based on the Receiver’s assertion that the SCIs are “insiders,” the Receiver argues that the 

SCIs’ “purported security interests are invalid.”  Mtn. at 35.  The SCIs deny each of the Receiver’s 

allegations and demand full discovery and an evidentiary hearing if the Court decides to take the 

allegation up for consideration. 

Beyond a lack of specific and supported factual allegations, the Receiver’s Motion does 

not define “insider.”  The Court and SCIs are left to decipher what the Receiver means by “insider” 

and what the legal framework is for making such a finding.  In receiverships, courts look to 

bankruptcy courts’ analysis of transfers to “insiders” in the bankruptcy context.  E.g., S.E.C. v. 

Mgmt. Sols., Inc., 2013 WL 594738, at *2 (D. Utah Feb. 15, 2013) (“When fashioning a fair and 

reasonable decision, courts often look to analogous principles found in bankruptcy and other non-

federal receivership cases.”); S.E.C. v. Merrill, 2022 WL 16964713, at *1 (D. Md. Nov. 16, 2022) 

(“The Receiver countered that Mrs. Howley’s marriage to Mr. Howley classified her as an insider 

as defined by the Bankruptcy Code at 11 U.S.C. § 101(31).”); S.E.C. v. Med. Cap. Holdings, 2014 

WL 2985325, at *2 (C.D. Cal. 2014) (citing In re Moskowitz, 2011 WL 6176210, at *4 (Bankr. 

N.D. Ga. Nov. 29, 2011)).  In the bankruptcy context, there are two types of “insiders”: (1) 

statutory, and (2) non-statutory.  Statutory insiders include relatives of the debtor, general partners 
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of the debtor, partnerships in which the debtor is a general partner, or a corporation of which the 

debtor is a director.  See In re Moskowitz, 2011 WL 6176210, at *4 (citing 11 U.S.C. § 101(31)).  

There appear to be no allegations that he SCIs are statutory insiders; but again, the SCIs are left to 

speculate. 

Whether a party is a non-statutory insider is “a fact intensive inquiry that must be 

determined on a case-by-case basis.”  Id. (emphasis added).  “To determine whether a non-

statutory insider relationship exists, the Eleventh Circuit considers two factors: the closeness of 

the relationship between the creditor and the debtor; and whether the transaction between the 

creditor and the debtor was conducted at arm’s length.”  Id. (citing Miami Police Relief & Pension 

Fund v. Tabas (In re The Fla. Fund of Coral Gables, Ltd.), 144 F. App’x 72, 75 (11th Cir. 2005)).  

This fact intensive inquiry will necessitate permitting the SCIs to participate in fulsome discovery 

to ensure their rights are protected.  The Receiver makes no allowance for such proceedings.  

Instead, the Receiver asks this Court to race to distribute funds and in doing so makes the assertion 

as though the Court should summarily agree while ignoring procedural and due process protections 

for the SCIs.  The Court should reject this invitation.  Elliott, 953 F.2d at 1567. 

The Receiver’s Motion is devoid of any factual allegations that would permit the SCIs to 

defend the bare bones allegation.  Although the SCIs are related to each other, they are a diverse 

set of individuals with varying degrees of contact to CBSG and its operators.  The parties to this 

case had years to engage in discovery and try the issues before this Court – the SCIs have had no 

such opportunity.  In fact, as a result of the injunctions that have been in place, they were barred 

from it.  Should the Court entertain the Receiver’s position, significant procedural guardrails will 

need to be placed to protect the SCIs’ rights. 

Equally as important, the Receiver fails to recognize that the Court has already implicitly 

found that the SCIs are not insiders. 

The SEC opposed deduction from disgorgement judgments against McElhone and LaForte, 

of fees paid to consultants by CBSG.  There were two groups addressed by the SEC.  One group 

consisted of defendants in the action.  The SEC explained that it deducted payments made to those 

defendants (Abbonizio and Cole) because it was seeking disgorgement awards against them 

separately for the same funds.  The SEC opposed deductions for payments to other consultants as 

well, arguing that those payments were not legitimate business expenses.  The SCIs were among 

the second group. DE 1329 at p.18, n.21.  In resolving the dispute, the Court rejected the SEC’s 
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argument that the entire profit of CBSG resulted from wrongful activity.  The Court examined the 

business model and revenues and explained that “based on the record, a portion of Par Funding 

was a lawful business, and therefore legitimate business expenses must be deducted…”. ECF 1450 

at p.22. 

Therefore, “[h]aving cleared the threshold to be able to consider legitimate business 

expenses, the Court must now determine whether these consulting fees paid to “outsiders” 

qualify for this deduction. The Court finds that they do …. Because the Court views these arms-

length consulting fees as legitimate business expenses, the Court deducts $8,620,102.26 from the 

SEC’s requested disgorgement award.” ECF No. 1450 at pp. 22-23 (emphasis added).  It is rather 

astonishing that the SEC and Receiver now seek to treat the SCIs as they did defendants Cole and 

Abbonizio, without them ever being parties to the action.  In doing so, the SEC and Receiver seek 

to deprive the SCIs of the ability to fully contest those assertions in some form of summary 

proceeding.  This, the law does not permit. Elliott, 953 F.2d at 1567. 

III. There is no basis to invalidate the SCIs’ liens, and they should be enforced. 

Other than naked references to ‘equity,’ the Receiver provides no basis or argument as to 

why this Court should invalidate the SCIs’ valid liens.  We are left to speculate.  In doing so, the 

Receiver fails to recognize the principle that “courts sitting in equity are not allowed to disregard 

the law in its entirety.” See Mgmt. Sols., Inc., 2013 WL 594738, at *3.  

A court sitting in equity cannot disregard “[t]he rights of secured creditors to their security 

interests.”  Id. at *3.  For this reason, “[m]ost courts are hesitant to ignore the rights of secured 

creditors.”  Id. at *3 n.10; see S.E.C. v. Byers, 637 F. Supp. 2d 166, 183 (S.D.N.Y. 2009) (secured 

creditors were disallowed deficiency claims against the receivership, but they recovered from 

specific collateral and, generally, recovered a greater proportion of their claim than unsecured 

creditors or investors); Bank Midwest v. R.F. Fisher Elec. Co., LLC, 514 F. Supp. 3d 1310, 1320 

(D. Kan. 2021) (“Bank Midwest had existing liens and security interests at the time of the 

Receivership. Neither the Receivership Order nor Kansas statutes establish that the Union’s wage 

claims take priority over Bank Midwest’s prior existing liens and security interests.”). 

Even in the case of an established Ponzi scheme, established legal rights – liens – are 

protected. Sec. & Exch. Comm’n v. Wells Fargo Bank, N.A., 848 F.3d 1339 (11th Cir. 2017). 

 The Chehebar Secured Creditors’ Loans, Security Agreements and UCC Filings 
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 Between 2017 and 2019, the SCIs entered into various loan and security agreements with 

CBSG.  A list of these loans is found in this matter at ECF No. 1330-28.  In making these loans, 

each Chehebar Creditor entered into a Promissory Note and Security Agreement with Par Funding.  

Samples of these documents are attached hereto as “Exhibit A” (Promissory Note) and  

Exhibit B” (Security Agreement).  “In consideration of the loan made by [the] Secured Party to 

Debtor, [the] Debtor” granted broad interests in “all of the Collateral” belonging to Par Funding. 

Ex. B at ¶2.  “Collateral” is broadly defined as “all tangible and intangible property…wherever 

located and whether now owned or hereinafter acquired, including but not limited to, all accounts, 

contract[] rights, general intangibles…investment property…deposit accounts, bank accounts, 

documents and instruments, together with all proceeds thereof….the term “proceeds” shall have 

the meaning given to it in the UCC and shall additionally include but not be limited to, whatever 

is realized upon the use, sale, exchange, license or other utilization of or any disposition of the 

Collateral, rights arising from the Collateral and collections and distributions on the Collateral, 

whether cash or non-cash, and all proceeds of the foregoing.” Ex. B at ¶1.(a).  In addition, under 

the Security Agreement, Par Funding authorized “the filing of any financing statement and [agreed 

to] execute alone or with the Secured Party any other document…necessary to protect the security 

interest under [the] Security Agreement against the interests of third persons.” Ex. B at ¶3.(b).  

 Pursuant to the Loan and Security Agreements, the Secured Chehebar Creditors filed UCC 

Financing Statements.  The SCIs were not unique in having the ability to record security interests.  

Upon information and belief, this feature was common to most, if not all of the loan documents 

provided to investors in this case.  Attached as “Composite Exhibit C” are UCC Financing 

Statements which were filed on January 11, 2017, in Delaware, by the following creditors within 

the Chehebar Secured Creditor group: GEMJ Chehebar GRAT, LLC, Albert Shehebar, Isaac 

Shehebar, Isaac Shehebar 2008 AIJJ Grantor Retained Annuity Trust.  Attached as “Composite 

Exhibit D” are UCC Financing Statements which were filed on January 11, 2017, in Pennsylvania, 

by the following creditors within the Chehebar Secured Creditor group: GEMJ Chehebar GRAT, 

LLC, Albert Shehebar, Isaac Shehebar, Isaac Shehebar 2008 AIJJ Grantor Retained Annuity Trust. 

Attached as “Composite Exhibit E” are UCC Financing Statements which were filed on August 7, 

2020, in Delaware, by the following creditors within the Chehebar Secured Creditor group: GEMJ 

Chehebar GRAT, LLC, Albert Chehebar, Isaac Shehebar, Isaac Shehebar 2008 AIJJ Grantor 
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Retained Annuity Trust, Michael Chehebar, Ezra Shehebar, Ezra Chehebar, Ezra Shehebar LLC, 

Cherie Chehebar, Josef Chehebar, Steven Chehebar, Joyce Chehebar. 

 Through the filing of these UCC Financing Statements, the Secured Chehebar Creditors 

perfected valid and enforceable liens against the property and assets that have been brought into 

the Receivership pending before this Court.  As will be explained below, these liens and their 

attendant rights have not been extinguished by the Receivership and the Secured Chehebar 

Creditors stand in priority to junior creditors and unsecured claimants of the Receivership estate. 

 On July 24, 2020, the SEC initiated these proceedings through the filing of a Complaint 

seeking Injunctive and Other Relief. ECF No. 1.  On July 27, 2020, this Court granted the SEC’s 

request that a Receiver be appointed, and provisionally authorized actions by the Receiver in the 

event the Court granted the SEC’s Motion for Temporary Restraining Order and Other Relief.  

ECF No. 36.  On July 28, 2020, this Court entered a Temporary Restraining Order and Asset 

Freeze. ECF No. 42.  On July 31, 2020, the Injunction and Receivership Order was expanded to 

include a litigation stay as to Ancillary Proceedings. ECF No. 56.  On August 7, 2020, the SEC 

filed a motion seeking the entry of a Model Receivership Order and explained to the Court that 

“[t]he Model Order is important in all receivership cases, as the structure and clarity it provides 

benefit the Receiver, the parties, and third parties that have an interest in the Receivership Entities 

or Receivership Assets.” ECF No. 105 at p.3.  On August 13, 2020, the Court granted the SEC’s 

motion and entered an Amended Order Appointing Receiver. ECF No. 141 (the “Amended 

Receivership Order”). 

 The Amended Receivership Order expanded and clarified the duties of the receivership and 

broadened the reach of the Injunction that had previously been issued.  Relevant to this Motion, 

the Amended Receivership Order, among other broad restrictions, enjoined “all persons receiving 

notice of this order” from “taking any action or causing any action to be taken, without the express 

written agreement of the Receiver…” including “…interfering with or creating or enforcing a lien 

upon any Receivership Property…”. ECF No. 141 at ¶29.A.  While the Amended Receivership 

Order was in place, the Case progressed, a trial was held, and ultimately the Court entered various 

Orders and Judgments, which ultimately led to the entry of the Claims Administration Order. ECF 

No. 1471.  The Claims Administration Order deeply impacts the rights of the Secured Chehebar 

Creditors and is the subject of this motion. 

 The Claims Administration Order 
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 Pursuant to the Claims Administration Order, “each Claimant and Administrative Claimant 

must properly complete and sign a Proof of Claim Form which, together with supporting 

documentation, must be timely submitted to the Receiver’s Claims Agent” on or before the Claims 

Bar Date (March 22, 2023, at 11:59 p.m.). ECF No. 1471 at ¶7.  “Any Claimant or Administrative 

Claimant who is required to submit a Proof of Claim, but fails to do so in a timely manner or in 

the proper form, shall: (a) be forever barred, estopped, and enjoined to the fullest extent allowed 

by applicable law from asserting, in any manner, any Claim against any of the Receivership 

Entities, the Receivership Estate, or its assets; and (b) shall not receive any distribution from or 

have standing to object to any distribution plan proposed by the Receiver.  Further, the Receiver 

shall have no further obligation to provide any notices on account of such Claim and the 

Receivership Estate is discharged from any and all indebtedness or liability with respect to such 

Claim.” ECF No. 1471 at ¶11.   

 The Claims Administration Order also vests the Receiver with broad authority to resolve 

any claim without Court intervention: “The Receiver shall have the authority to compromise and 

settle claims from any Direct Claimant or Administrative Claimant, or resolve any Notice of 

Deficiency, at any time, as appropriate, without further order of this Court. The Receiver, at 

his discretion, may file a motion seeking Court approval of any compromise or settlement of a 

Claim.  All parties to this proceeding are directed to cooperate with the Receiver to the maximum 

extent possible to achieve swift resolution of disputes concerning claims without the need for a 

determination by the Court.” ECF No. 1471 at ¶19 (emphasis added).  Finally, the Claims 

Administration Order makes clear that any parties submitting to the claims process are bound by 

the decisions of the Court.  “Submission of a Proof of Claim in this case constitutes consent to the 

jurisdiction of the Court for all purposes and constitutes agreement to be bound by its decisions, 

including, without limitation, a determination as to the extent, validity and amount of any Claim 

asserted against the Receivership Estate. The submission of a Proof of Claim shall constitute 

consent to be bound by the decisions of the Court as to the treatment of the Claim in a Court-

approved distribution plan.” DE 1471 at ¶18. 

The SCIs’ liens grant them priority over Receivership assets in the estate 

Security interests have long been recognized as property rights protected by the 

Constitution’s prohibition against takings without just compensation. See U.S. Const. amend. V; 

United States v. Sec. Indus. Bank, 459 U.S. 70, 75, (1982); Louisville Joint Stock Land Bank v. 
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Radford, 295 U.S. at 589 (“[T]he position of a secured creditor, who has rights in the specific 

property, differs fundamentally from that of an unsecured creditor, who has none.”); Ticonic Nat’l 

Bank v. Sprague, 303 U.S. 406, 411-12 (1938) (“to the extent that one debt is secured and another 

is not there is manifestly an inequality of rights between the secured and unsecured creditors, which 

cannot be affected by the principal of equality of distribution.”); In re George Ruggiere Chrysler-

Plymouth, Inc., 727 F.2d 1017, 1019 (11th Cir. 1984).  Moreover, it is without dispute that property 

interests are determined by state law (see Butner v. U.S., 440 U.S. 48, 55 (1979)), and that “a 

receiver appointed by a federal court takes property subject to all liens, priorities or privileges 

existing or accruing under the laws of the State.” Marshall v. New York, 254 U.S. 380, 385 (1920).  

The Receiver took the property of the estate subject to the valid security interests of the 

Chehebar Secured Creditors.  The Motion challenges the validity of these liens and asserts that 

because these proceedings are equitable, distributions can be made without regard to UCC 

financing statements.  Under the broad mandate granted the Receiver by the Court, the Receiver 

is empowered to compromise and settle claims that deeply impact the Chehebar Secured Creditors’ 

rights with or without the imprimatur of the Court.  The result being that the Receiver or Court 

may dispose of collateral securing Par Funding’s debts to the Secured Chehebar Creditors in 

contravention of long-standing Supreme Court precedent.   

The Claims Administration Order required proof of claims to be filed to preserve the 

Chehebar Secured Creditor’s state law property rights in, and claims against, collateral in 

possession of the Receiver.  In addition, the Claims Administration Order seemingly permits the 

Receiver to dispose of the property in the estate without regard to the rights of secured creditors, 

without review by this Court, and in a manner that prevents objection to determinations made by 

the Receiver. ECF No. 1471 at ¶18.  But, valid state law security interests pass through a 

receivership unaffected. See Marshall, 254 U.S. at 385; SEC v. Madison Real Estate Grp., LLC, 

647 F. Supp. 2d 1271, 1277 (D. Utah 2009) (“It is well-established that a ‘receiver appointed by a 

federal court takes property subject to all liens priorities or privileges existing or accruing under 

the laws of the state.’”) (internal citation omitted).  Therefore, neither the Receiver nor the Court 

should distribute any assets touched by the SCIs’ liens until first determining lien validity and 

priority.  In the event the Court determines (as it should) that the SCIs possess perfected and 

enforceable liens, assets sufficient to satisfy those liens should first be distributed to the SCIs. 
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More than a century ago, the Supreme Court held that a bankruptcy discharge of a secured 

creditor’s claim does not affect the status of the creditor’s underlying lien on the debtor’s property, 

irrespective of any bar date order entered in the case. See Long v. Bullard, 117 U.S. 617, 620-21 

(1886) (“Here the creditor neither proved his debt in bankruptcy nor released his lien. 

Consequently his security was preserved notwithstanding the bankruptcy of his debtor.”).  Over 

the years, the Court has reiterated this holding. See, e.g., United States Nat’l Bank v. Chase Nat’l 

Bank, 331 U.S. 28, 33 (1947) (stating that a secured creditor “may disregard bankruptcy 

proceedings, decline to file a claim, and rely solely upon his security . . .”); Farrey v. Sanderfoot, 

500 U.S. 291, 297 (1991) (“Ordinarily, liens and other secured interests survive bankruptcy”); 

Johnson v. Home State Bank, 501 U.S. 78, 84 (1991) (“Rather, a bankruptcy discharge 

extinguishes only one mode of enforcing a claim -- namely, an action against the debtor in 

personam -- while leaving intact another -- namely, an action against the debtor in rem”).  The 

problem here is that when coupled with the Motion’s position that the Chehebar Secured Creditors’ 

liens are subservient to the equitable powers of this Receivership, the Claims Administration Order 

permits distribution of assets of the estate which are rightfully subject to the Chehebar Secured 

Creditors’ liens, in a manner that disregards the Chehebar Secured Creditors’ rights. 

 The Eleventh Circuit has made clear that the Chehebar Secured Creditor’s rights have 

travelled into this Receivership and survive independent of it.  This is true, even in a Ponzi scheme 

(which this case is not).  In Sec. & Exch. Comm’n v. Wells Fargo Bank, N.A., 848 F.3d 1339 (11th 

Cir. 2017), a Receivership was established when the SEC brought an action in relation to a failed 

Ponzi scheme.  Wells Fargo had perfected security interests in three properties that the 

Receivership had taken possession of.  The district court established a claims process and Wells 

Fargo missed the claims bar date for two of the three properties that it had previously established 

a security interest upon.  Wells Fargo then filed a motion seeking a ruling from the district court 

that it did not need to file a claim because it had previously established a security interest in all 

three properties.  The district court disagreed and permitted the Receiver to sell two of the 

properties without regard to Wells Fargo’s liens.  Wells Fargo appealed and the Eleventh Circuit 

reversed. 

In overruling the lower court, the Eleventh Circuit gave great weight to creditor rights in 

the context of Receiverships.  “[W]hile a federal district court has wide-ranging authority to 

supervise a Receivership, we hold it does not have the authority to extinguish a creditor’s pre-
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existing state law security interest, as the district court purported to do here.” Wells Fargo Bank, 

N.A., 848 F.3d at 1344.  The court explained that the “primary purpose of both Receivership and 

bankruptcy proceedings is to promote the efficient and orderly administration of estates for the 

benefit of creditors” and went on to analyze the question in the context of Eleventh Circuit 

bankruptcy decisions. Id.  The court noted that in the bankruptcy context, secured creditors’ liens 

remain intact without the need to file a claim.  Significant to the case here, the court cited favorably, 

the following passage from a treatise on Receiverships: 

The appointment of a Receiver does not invalidate liens existing at the time the 
Receiver is appointed, although it may affect or change the remedy or remedies 
which the lienholder may use to enforce his lien. Generally speaking, the person 
who has a specific lien on property is entitled by following proper procedure to pay 
himself out of the property and if it be insufficient, then to prove his claim for the 
deficiency. In the case of Receivership such claim must come out of the proceeds 
of property not covered by the specific lien and such claim for deficiency must 
prorate with the unsecured creditors. Generally speaking, no other creditor except 
the lienholder is entitled to any part of the proceeds of property covered by a lien 
until the lienor is first paid. 
 

Id. at 1345.  The court concluded by explaining that “A secured creditor certainly may file a proof 

of claim in a Receivership action, in turn submitting itself to the jurisdiction of the Receivership 

and entitling itself to access of the general pool of Receivership assets for any unsecured portion 

of its debt.  In fact, this may often be advisable where a secured creditor is undersecured or 

anticipates having a claim for deficiency beyond what may be paid out of the collateral.  However, 

a federal district court cannot order a secured creditor to either file a proof of claim and submit its 

claim for determination by the Receivership court or lose its secured state-law property right that 

existed prior to the Receivership.” Id. 

 Contrary to established precedent, the Claims Administration Order required the Secured 

Chehebar Creditors to file proofs of claims.  Furthermore, by permitting the Receiver (or Court) 

to dispose of assets that are secured by valid UCC liens, the Claims Administration Order permits 

the disbursement of collateral to unsecured creditors.  This runs afoul of longstanding precedent 

that recognizes the superior rights of secured creditors.  Louisville Joint Stock Land Bank, 295 U.S. 

at 589 (“[T]he position of a secured creditor, who has rights in the specific property, differs 

fundamentally from that of an unsecured creditor, who has none.”); Ticonic Nat’l Bank v. Sprague, 

303 U.S. 406, 411-12 (1938) (“to the extent that one debt is secured and another is not there is 
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manifestly an inequality of rights between the secured and unsecured creditors, which cannot be 

affected by the principal of equality of distribution.”).  

In addition to filing claims pursuant to the Claims Administration Order, the SCIs have 

sought to intervene in these proceedings to protect their established rights prior to any distributions 

being made. ECF No. 1842.  The Court should permit them to do so.  Participation in the claims 

process was done pursuant to an agreement with the Receiver who agreed that the SCIs could do 

so without prejudice to their assertion of priority: 

(1) “the [SCIs] will participate in the claims administration process, without 
prejudice to [the SCIs’] right to assert lien priority inside and outside of the 
claims administration process”;  
 
(2) “in the event [the SCIs and the Receiver] are unable to negotiate a resolution 
of the [SCIs’]claims, we will present the dispute to [the] Court so the Court can 
rule upon the [SCIs’] position that they have priority”; and 
 
(3) “This will be done prior to any agreements being entered with any 
claimants/creditors, and prior to any distributions made to any 
claimants/creditors.” 

See March 20, 2023, Email (a copy of which is attached as “Exhibit F”) (emphasis added).  To be 

clear, the SCIs assert that they should be permitted to intervene to enforce their liens.  In the 

alternative, and by agreement of the Receiver, without prejudice to their rights, they have 

submitted to the claims process so as not to risk facing any possible assertion of waiver of any of 

their rights.  Regardless of whether the Court addresses the SCIs liens pursuant to their intervention 

motion, or under the Claims Administration Order, the SCIs assert that no assets of the 

Receivership estate should be distributed prior to determining the validity of the SCIs liens and 

giving the SCIs appropriate priority in full. 

IV. The Receiver is incorrect that the 2017 liens lapsed and that the 2020 liens were not 
validly recorded. 

In 2017, most of the SCIs perfected UCC-1 liens.  Ordinarily, absent renewal, these liens 

would have expired five (5) years from their filing (in 2022).  However, because of the instant 

proceedings, the 2017 liens did not expire in 2022, and remain valid.  “Given that a primary 

purpose of both receivership and bankruptcy proceedings is to promote the efficient and orderly 

administration of estates for the benefit of creditors, [the Eleventh Circuit] will apply cases from 
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the analogous context of bankruptcy law, where instructive” when case law in the receivership 

context is not available.  Bendall v. Lancer Mgmt. Grp., LLC, 523 F. App’x. 554, 557 (11th Cir. 

2013).   

In the context of bankruptcy, the courts have recognized that “the rights of the creditor, as 

against the bankruptcy trustee, become fixed on the date the bankruptcy petition is filed.” Toranto 

v. Dzikowski, 380 B.R. 96, 100 (S.D. Fla. 2007).  This concept has been applied specifically in the 

context of UCC liens which otherwise would have lapsed.  For example, in In re Wilkinson, the 

bankruptcy court held “that a creditor’s security interest, perfected and valid at the commencement 

of a bankruptcy proceeding but due to expire during the pendency of the bankruptcy case, does not 

lapse where the creditor fails to file a post-petition continuation statement.” In re Wilkinson, 2012 

WL 1192780, at *5 (Bankr. N.D.N.Y. Apr. 10, 2012).   

The legal landscape differs slightly from the bankruptcy context in this case because here, 

there is not an automatic stay that arises as result of the filing.  However, on August 13, 2020, the 

Court entered an Order which prohibited any party from interfering with the Receiver’s activities 

by among other things “creating or enforcing a lien upon any Receivership Property”. ECF No. 

141 at p.11.  Therefore, unlike the bankruptcy context, where creditors may file continuation 

statements after an automatic stay has arisen, as of August 13, 2020, the SCIs were specifically 

prohibited from doing so.  Even though the creditor could file a continuation statement without 

violating the automatic stay in the context of bankruptcy proceedings, the court in In re Wilkinson 

still found that it need not do so because priority is fixed on the date of filing.  The risk of not 

doing so was that if the bankruptcy failed, then the lien would not be revived if it had lapsed. 

“Congress specifically permitted acts to maintain or continue perfection of an interest in property 

by creating an express exception to the automatic stay when it amended 11 U.S.C. §§ 362(c)(3) 

and 546(b), the tolling language itself became obsolete.  Secured creditors are now permitted—

but not required to—file continuation statements notwithstanding the pendency of a bankruptcy 

proceeding.” In re Wilkinson, 2012 WL 1192780, at *4.  Thus, unlike in bankruptcy proceedings 

where a creditor may file continuances, here, the SCIs could not.  This gives the SCIs an even 

stronger position than the creditor in In re Wilkinson. 

Finally, the Receiver argues that the SCIs could not record their liens when they did in 

2020.  This position runs contrary to the Orders entered in this case.  Regardless, even if the Court 
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were to determine that the 2020 liens are not validly recorded, the 2017 liens remain valid and 

must be protected by this Court. 

V. A Net Investment distribution calculation is not appropriate. 

The Receiver asserts that the net investment calculation is appropriate “where there is no 

Ponzi determination, but merely evidence of ‘Ponzi-like aspects’ to the investment scheme.”  [ECF 

No. 1843 at 49.]  In support, the Receiver cites SEC v. Capital Consultants, LLC, 2002 WL 

32502450 (D. Or. Dec. 5, 2002).  But Capital Consultants does not support the Receiver’s position 

because the entity in the receivership was a Ponzi scheme.  See Cap. Consultants, 2002 WL 

32502450, at *2 (agreeing with the receiver that the “tracing approach” is disfavored “when the 

Ponzi scheme made the value of a client’s investment . . . a matter of chance” (emphasis added)); 

see also S.E.C. v. Cap. Consultants, LLC, 397 F.3d 733, 736 (9th Cir. 2005) (noting that the SEC 

and the United States Department of Labor described Capital Consultants, LLC as “a Ponzi 

scheme”).  The Receiver focuses on the court’s description of “Ponzi-like aspects,” but ignores the 

fact that the phrase was used in the context of deciding that the receiver’s proposed start date for 

calculating the net investment amounts.  See Cap. Consultants, 2002 WL 32502450, at *2 (“I 

accept the Receiver’s reasons for choosing this date . . .  the Receiver’s investigation indicates that 

the Ponzi-like aspects began at approximately that time . . . .”). 

Indeed, courts have determined that the net investment method is inappropriate where the 

entity was not a Ponzi scheme.  See Beacon Assocs. Mgmt. Corp.  v. Beacon Assocs. LLC I, 725 

F. Supp. 2d 451, 464 (S.D.N.Y. 2010) (“Although it may well be true . . . that in Ponzi scheme 

cases equity and practicality favor the Net Investment method, the present case is distinguishable 

because Beacon itself was not a Ponzi scheme.” (emphasis added)).  As the court in Beacon 

explained, absent a determination that the underlying business was a Ponzi scheme, “application 

of the Net Investment Method would strip investors of legitimate gains” from the business’ 

operations.  See id.  Tellingly, the Receiver cites no case in which a court has held that the net 

investment method is appropriate in situations where the underlying business did not operate as a 

Ponzi scheme.  That’s likely because the rationale of the net investment method—that  “permitting 

customers to retain [fraudulent] gains [would] come[] at the expense of the other customers,” see 

S.E.C. v. Credit Bancorp, Ltd., 2000 WL 1752979, at *40 (S.D.N.Y. Nov. 29, 2000), doesn’t apply 

unless there the underlying business was operated as a fraud.  See Id. (“Since all the funds were 
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obtained by fraud, to allow some investors to stand behind the fiction that [the] Ponzi scheme had 

legitimately withdrawn money to pay them ‘would be carrying the fiction to a fantastic 

conclusion.’”); see also In re Bernard L. Madoff Inv. Secs. LLC, 2023 WL 5439455, at *2 (2d Cir. 

Aug. 24, 2023) (explaining that the net investment method was appropriate because “Madoff 

reported only fictitious returns to his customers”). 

As discussed above, there are significant procedural and substantive problems with the 

Receiver’s requested characterization.  Whether the Court employs a net investment calculation or 

not will impact the rights of thousands of investors, and will turn upon resolution of complex issues 

of fact and law.  The SCIs are entitled to fulsome discovery and procedural safeguards to protect 

their due process rights.  If the Court is considering deployment of a net investment distribution 

methodology, it must first conduct a thorough evidentiary hearing to determine whether or not a 

Ponzi scheme existed. 

VI. The SCIs’ computational objections. 

The SCIs also object to the Receiver’s calculation of their allowed claim amounts.  As each 

SCI explained in their objections to the Receiver’s notices of determination, the SCIs’ valid and 

enforceable liens extend to the full value of the outstanding principal plus any interest due and 

unpaid as of July 27, 2020. 

Moreover, and putting aside the SCIs’ objection to the Receiver’s use of the Net Investment 

method, certain of the SCIs object to the Receiver’s computation of their net investment amounts.  

These SCIs’ claimed net investment amounts are supported by the voluminous documentation they 

submitted in support of their proof of claim forms.  Despite the SCIs’ counsel’s efforts to work 

with the Receiver’s claims processing agent to correct the Receiver’s calculations, the Receiver’s 

claims processing agent instructed the SCIs to include their objections to the Receiver’s net 

investment calculation in their objections to the Receiver’s notices of determination. Notably, 

while the SCIs provided documentation supporting their claimed net investment amounts, the 

Receiver’s claims processing agent provided none.  It is hard to resolve computational differences 

when one side doesn’t show their work. 

The SCIs’ whose claimed net investment amounts differ from Receiver’s determination of 

the net investment amount are as follows: 
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Claim 

Number Claimed Net Investment Amount 

Receiver’s Proposed Allowed Claim 

Amount 

544 $                                6,447,812.44 $                                                    6,134,479.11 

502 $                                2,906,927.13 $                                                    1,419,010.46 

477 $                                   689,999.00 $                                                       531,666.51 

484 $                                1,469,166.66 $                                                       544,166.66 

 

Accordingly, if the Court approves the use of the net investment method, then these SCIs’ 

net investment amounts should be the amount reflected in the above chart. 

WHEREFORE, the SCIs respectfully request this Court deny the Receiver’s Motion. 

Dated: May 7, 2024.     

Respectfully submitted, 

s/ Marshall Dore Louis  
Marshall Dore Louis 
Florida Bar No. 512680 
BOIES SCHILLER FLEXNER LLP 
100 S.E. Second Street, Suite 2800 
Miami, FL 33131 
TEL: (305) 539-8400 
FAX: (305) 539-1307 
E-MAIL: mlouis@bsfllp.com 
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Marshall Dore Louis

From: Timothy Kolaya <tkolaya@sknlaw.com>
Sent: Monday, March 20, 2023 6:47 PM
To: Marshall Dore Louis
Cc: Bruce A. Weil
Subject: RE:

Follow Up Flag: Follow up
Flag Status: Flagged

CAUTION: External email. Please do not respond to or click on links/attachments unless you recognize the sender. 

 

Dore: 
 
The Receiver is in agreement with the proposed points you outlined below.  
 
Regards, 
 
Tim 
 
Timothy A. Kolaya 
Stumphauzer Kolaya Nadler & Sloman, PLLC 

One Biscayne Tower 
2 South Biscayne Boulevard, Suite 1600 
Miami, FL 33131 

E-mail: tkolaya@sknlaw.com  
Direct:   
Mobile:   
Bio | VCard | sknlaw.com 

 

From: Marshall Dore Louis <mlouis@BSFLLP.com>  
Sent: Thursday, March 16, 2023 11:27 AM 
To: Timothy Kolaya <tkolaya@sknlaw.com> 
Cc: Bruce A. Weil <bweil@BSFLLP.com> 
Subject:  
 
Good morning Tim, 
 
Thank you for taking the time to speak with me the other day. The following are my proposed points of agreement 
between us. If you are satisfied with them, I ask that you confirm so to me: 
 

1) We agree that the Chehebar Secured Creditors will participate in the claims administration process, without 
prejudice to their right to assert lien priority inside and outside of the claims administration process; 
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2) The Receivership will not enter into any agreements to distribute funds or assets to investors/creditors, or 
distribute any funds to investors/creditors, until after attempting to negotiate a resolution with the Chehebar 
Secured Creditors; 

3) In the event we are unable to negotiate a resolution of the Chehebar Secured Creditors’s claims, we will present 
the dispute to Court so the Court can rule upon the Chehebar Secured Creditors’s position that they have 
priority; 

4) This will be done prior to any agreements being entered with any claimants/creditors, and prior to any 
distributions made to any claimants/creditors. 

 
I can be reached on my cell phone – 73 – if you need to discuss further. 
 
Thanks, 
 
Dore 
 
Counsel  
BOIES SCHILLER FLEXNER 
LLP 
100 SE 2nd Street Suite 2800 
Miami, FL 33131 
(t) +1 305 357 8400 
(d)  
mlouis@bsfllp.com 
www.bsfllp.com 
 

The information contained in this electronic message is confidential information intended only for the use of the named recipient(s) and may contain information that, among 
other protections, is the subject of attorney-client privilege, attorney work product or exempt from disclosure under applicable law. If the reader of this electronic message is 
not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are hereby notified that any dissemination, distribution, copying or other 
use of this communication is strictly prohibited and no privilege is waived. If you have received this communication in error, please immediately notify the sender by replying to 
this electronic message and then deleting this electronic message from your computer. [v.1 08201831BSF] 

This e-mail message is from Stumphauzer Kolaya Nadler & Sloman, PLLC, a law firm, and may contain legally privileged 
and/or confidential information. If the reader of this message is not the intended recipient, or the employee or agent 
responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution, or copying of this e-mail message is strictly prohibited. If you have received this message in error, please 
notify the sender immediately and delete this e-mail message and any attachments from your computer without 
retaining a copy.  
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