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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

CASE NO.: 20-CV-81205-RAR 
 
SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
v. 
COMPLETE BUSINESS SOLUTIONS 
GROUP, INC. d/b/a PAR FUNDING, et al., 
 

Defendants. 
______________________________________/ 

 
RECEIVER’S REPLY TO DEFENDANT JOSEPH COLE BARLETTA’S  

RESPONSE IN OPPOSITION TO MOTION FOR CONTEMPT  
 

Ryan K. Stumphauzer, Esq., Court-Appointed Receiver (the “Receiver”) of the 

Receivership Entities, by and through his undersigned counsel, hereby files his Reply to Defendant 

Joseph Cole Barleta’s (“Cole”) Response [ECF No. 1554] (the “Response”) in opposition to the 

Receiver’s Motion for Contempt [ECF No. 1552] (the “Motion”), and states: 

INTRODUCTION 
 

The arguments raised in the Response are baseless and further confirm Cole’s disdain for 

the Court’s orders.  Cole obviously has not focused on the plain language of this Court’s April 29, 

2022 Order (the “Order”) compelling him to produce the documents. There can be no question that 

the Receiver maintains the powers originally mandated to him by this Court. And the idea that the 

Receiver is time-barred and has not sought to enforce compliance of the Order is beyond belief. 

The Response is indicative of Cole’s ongoing campaign to boycott the Receiver’s efforts to gather 

information necessary to carry out his responsibilities. The Receiver easily satisfies all the 

elements for contempt under these circumstances. The Court, respectfully, should find that Cole 

is in contempt of Court and grant the relief the Receiver has requested in the Motion.     
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ARGUMENT 

Pursuant to the Amended Order Appointing Receiver [ECF No. 141] (the “Amended 

Appointment Order”), the Receiver has the power to take custody, control and possession of all 

Receivership Property and records relevant thereto. (Amended Appointment Order at ⁋ 7(B)). 

Additionally, “the Receiver is authorized to take immediate possession of all assets, bank accounts 

or other financial accounts, books and records and all other documents or instruments relating to 

the Receivership Entities,” and “all persons and entities having control, custody or possession of 

any Receivership Property are hereby directed to turn such property over to the Receiver.” (Id. at 

⁋ 15).  

A. The Judgment the Court entered against Cole does not interfere with or otherwise 
prevent the Receiver’s ability to seek the requested relief. 

 
Cole’s first argument is that the Receiver lost all of his authority under the Amended 

Appointment Order immediately following the entry of the Judgment against him.  (Response at 

3).  This argument is absurd and lacks any factual or legal support.  The provision Cole cites as 

authority for this argument, 28 U.S.C. § 3103, is part of Chapter 176, involving Federal Debt 

Collection Procedure, and is plainly inapplicable here.  Chapter 176 provides:  

(a) In general.--Except as provided in subsection (b), the chapter provides the exclusive 
civil procedures for the United States— 

 
(1) to recover a judgment on a debt; or 
(2) to obtain, before judgment on a claim for a debt, a remedy in connection with 
such claim. 
 

(b) Limitation.--To the extent that another Federal law specifies procedures for recovering 
on a claim or a judgment for a debt arising under such law, those procedures shall apply to 
such claim or judgment to the extent those procedures are inconsistent with this chapter. 
 
(c) Amounts owing other than debts.--This chapter shall not apply with respect to an 
amount owing that is not a debt or to a claim for an amount owing that is not a debt. 
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28 U.S.C. § 3001. That chapter, by its express terms, applies only to a “debt” owed to the United 

States, which the statute defines in two subparts: 

(A) an amount that is owing to the United States on account of a direct loan, or loan insured 
or guaranteed, by the United States; or 

 
(B) an amount that is owing to the United States on account of a fee, duty, lease, rent, 

service, sale of real or personal property, overpayment, fine, assessment, penalty, 
restitution, damages, interest, tax, bail bond forfeiture, reimbursement, recovery of a 
cost incurred by the United States, or other source of indebtedness to the United States, 
but that is not owing under the terms of a contract originally entered into by only 
persons other than the United States[.] 

 
United States v. Bedi, 15 F. 4th 222, 227 (2d Cir. 2021) (citing 28 U.S.C. § 3002(3)(A), (B)). And 

the debt must be owed to the United States, “such that it has a direct financial stake in the debt 

itself.” Id. at 227.  

 Similar to Bedi, any purported “debt” in this case is not owed directly to the United States. 

Rather, the Receiver is collecting on behalf of victim-investors. (Amended Appointment Order at 

¶ 24). As a result, any collection efforts against Cole will promote the interests of the victim-

investors, and will not inure to the U.S. Treasury. Indeed, the United States is not a party to a 

business transaction. Thus, the critical determination is whether any purported debt is owed 

directly to the United States.  Sobranes Recovery Pool I, LLC v. Todd & Hughes Const. Corp., 509 

F.3d 216, 221 (5th Cir. 2007). Here, because any collection from Cole would be on behalf of the 

victim-investors, not to the United States Treasury, 28 U.S.C. § 3103 (and the related section of 

that Federal Debt Collection Procedure authorizing the appointment of a receiver in federal debt 

collection proceedings) is irrelevant.  

 Rather, the Receiver’s appointment in this case was pursuant to the Court’s general 

equitable powers and various securities laws. See, e.g., SEC v. First Financial Group of Texas, 

645 F.2d 429, 438 (5th Cir. 1981); see also Section 22(a) of the Securities Act of 1933, 15 U.S.C. 
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§ 77v(a), and Section 27 of the Securities Exchange Act of 1934, 15 U.S.C. § 78aa. The Court’s 

exercise of its equity power in this respect is particularly necessary in instances where, as here, a 

corporate defendant, through management, has defrauded members of the investing public. See 

SEC v. R.J. Allen & Associates, Inc., 386 F. Supp 866, 878-79 (S.D. Fla. 1974). As such, the 

Receiver was granted his power and authority—to aid in the collection of comingled investor 

funds—directly from the Court and, therefore, is “subject to the court’s directions and orders in 

the discharge of [his] official duties.” SEC v. Elfindepan, S.A., 169 F.Supp.2d 420, 424 (M.D.N.C. 

2001) (quoting 66 Am.Jur.2d Receivers § 185 (1973)). And neither the entry of a judgment, nor 

the satisfaction of a judgment (which, of course, has not occurred), divests the Receiver of his 

duties and authority, absent an order of court. See WB Music Corp. v. Royce Int’l Broad. Corp., 

47 F.4th 944 (9th Cir. 2022); Consol. Rail Corp. v. Fore River Ry. Co., 861 F.2d 322 (1st Cir. 

1988). Put simply, the Judgment against Cole does not interfere with or otherwise impact the 

Receiver’s authority to seek the requested relief. 

To the contrary, the Amended Appointment Order specifically provided that the Receiver 

shall serve on behalf of the estates of the Receivership Entities “until further order of this Court.” 

Id. at ¶ 2. No order limiting the Receiver’s powers or terminating the receivership has been entered. 

Accordingly, until this Court enters such an order, the Receiver continues to serve in this role, 

carrying out his court-appointed responsibilities mandated under Amended Appointment Order. 

B. The Receiver is not time-barred from seeking the requested relief. 
 

The Receiver did not fail to seek Cole’s compliance with the Order. Instead, the Receiver 

served Cole with several requests for the documents, culminating in this Court’s Order compelling 

Cole’s compliance. But Cole ignored these requests and failed to produce a single document. And 
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yet, even as Cole continues to flout the Court’s Order, he accuses the Receiver of acting “in bad 

faith.” (Response at 4).  

The documents sought by the Receiver fall within the ambit of the Receivership Order and 

are vital to these receivership proceedings. See SEC v. Stanford Intern. Bank, Ltd., 776 F.Supp.2d 

323, 330 (N.D. Tex. 2011). Here, the Receiver’s requests for documents in Cole’s possession 

clearly fall within the scope of the Amended Appointment Order. In fact, the Amended 

Appointment Order gave the Receiver many powers relating to the collection of information and 

documents from Cole and the other Receivership Defendants. For example:    

a. to take custody, control and possession of all Receivership Property and records 
relevant thereto (Id. at ¶ 7(B)) (emphasis added); 

 
b. [all affiliates of the Receivership Entities] are hereby ordered and directed to 

preserve and turn over to the Receiver forthwith all paper and electronic 
information of, and/or relating to, the Receivership Entities and/or all Receivership 
Property; such information shall include but not be limited to books, records, 
documents, accounts and all other instruments and papers (Id. at ¶ 8) (emphasis 
added); 

 
c. [all affiliates of the Receivership Entities] shall answer under oath to the Receiver 

all questions which the Receiver may put to them and produce all documents as 
required by the Receiver regarding the business of the Receivership Entities, or 
any other matter relevant to the operation or administration of the receivership or 
the collection of funds due to the Receivership Entities (Id. at ¶ 12) (emphasis 
added);  

 
d. The Receiver is authorized to take immediate possession of all assets, bank 

accounts or other financial accounts, books and records and all other documents 
or instruments relating to the Receivership Entities. All persons and entities having 
control, custody or possession of any Receivership Property are hereby directed to 
turn such property over to the Receiver (Id. at ¶ 15) (emphasis added); and, 

 
e. Defendants shall cease attempts to hinder, obstruct or otherwise interfere with the 

Receiver in the performance of his duties; such prohibited actions include but are 
not limited to, concealing, destroying or altering records or information (Id. at ¶ 
29(B)) (emphasis added).  
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Cole’s Response also flouts the commands of this Court’s Amended Appointment Order outlining 

the Receiver’s duties and obligations relating to document requests.  And, after imposing months 

of resistance, delay, and expense on the Receivership Estate, Cole—incredibly—now accuses the 

Receiver of acting in bad faith and taking no steps in procuring production. (Response at 4-5) 

(accusing the Receiver of acting in bad faith and taking no steps in procuring the documents). 

 Cole’s Response ignores the procedural history of his ill-fated attempts to avoid 

compliance.  Because Cole raised an argument based on alleged violations of constitutional rights, 

his counsel requested that the Receiver abstain from seeking an order of contempt until Cole’s 

ability to appeal, seek a stay, or otherwise challenge the Order was exhausted. (See email chain 

between B. Schein and G. Alfano dated May 13 through 17, 2022, a copy of which is attached as 

Exhibit 1). The Receiver reluctantly agreed to that request.  Following the March 23, 2023 denial 

of Cole’s Motion to Stay by the Eleventh Circuit—putting an end to the last of Cole’s many stall 

tactics—the Receiver renewed his document request. But Cole, through his counsel, did not 

produce any documents. As a result, a civil contempt order is seemingly the only remedy that 

might ultimately secure Cole’s compliance with the Court’s prior Order.  

C. Finding Cole in contempt is proper under these circumstances. 
 

Cole offers no legitimate explanation for (i) his refusal to comply with the Order, (ii) his 

refusal to turn over documents to the Receiver, or (iii) his efforts to hinder the Receiver’s duties 

and obligations in seeking those documents under the Amended Appointment Order. And he fails 

to acknowledge that he intends to comply with the Order. Thus, he does not meet his burden “to 

demonstrate why [he was] unable to comply.” F.T.C. v. Affordable Media, LLC, 179 F.3d 1228, 

1239 (9th Cir. 1999). Finding Cole in contempt is appropriate under these circumstances.  
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Proof of the defendant’s contempt must be clear and convincing. Afro–American 

Patrolmen's League v. City of Atlanta, 817 F.2d 719, 723 (11th Cir. 1987). This clear and 

convincing proof must also demonstrate that: (1) the allegedly violated order was valid and lawful; 

(2) the order was clear, definite and unambiguous; and (3) the alleged violator had the ability to 

comply with the order. United States v. Koblitz, 803 F.2d 1523, 1527 (11th Cir. 1986). Once the 

moving party makes a prima facie showing that the court order was violated, the burden of 

production shifts to the alleged contemnor to show a “present inability to comply that goes ‘beyond 

a mere assertion of inability . . .’” Combs v. Ryan’s Coal Co., 785 F.2d 970, 976 (11th Cir.), cert. 

denied, 479 U.S. 853, 107 S.Ct. 187, 93 L.Ed.2d 120 (1986) (citations omitted). Therefore, the 

focus of a court’s inquiry in civil contempt proceedings is not on the subjective beliefs or intent of 

the alleged contemnors in complying with the order, but whether in fact their conduct complied 

with the order at issue.  Jim Walter Resources, Inc. v. Int’l Union, United Mine Workers of 

America, 609 F.2d 165, 168 (5th Cir. 1980). Conduct that evidences substantial, but not complete, 

compliance with a court order may be excused if it was made as part of a good faith effort at 

compliance. Newman, 740 F.2d at 1524. Here, Cole has not made a good faith effort at compliance. 

In fact, Cole has ignored the Receiver’s requests (and the Court’s Order) entirely. 

As a result of Cole’s inability to demonstrate why he was unable to comply, the Receiver 

easily satisfies every element for contempt. First, the Order was valid and lawful. Cole even 

challenged the lawfulness of the Order – multiple times – but lost at every step of the process. 

(Motion at ¶¶ 1-13 (setting forth Cole’s delay tactics through multiple unsuccessful appeals and 

related motions)). And once Cole had no further ability to challenge the Order, the Receiver 

informed the Court at the April 17 status conference of this fact, where the Court reminded Cole’s 

counsel, again, of the lawfulness of the Order. Nevertheless, Cole has yet to turn over the records.  
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Second, the Order was clear, definite, and unambiguous. It was sufficiently clear as to what 

documents Cole was to produce. It identified 10 categories of assets in which Cole may have a 

personal or business interest. It provided that Cole was to turn over to the Receiver all documents 

from 2016 through the present about the asset categories. The Order indisputably required Cole to 

produce documents relating to the assets he identified in his prior disclosure.1 Therefore, the Order 

was specific enough to serve as a foundation for a contempt citation. 

Third, Cole at all times had the ability to comply with the Order. He voluntarily prepared 

the disclosure setting forth his assets. (Order at 4). Cole always had control of the documents, and 

therefore was perfectly capable of cooperating with the Receiver if he wished. The Receiver made 

several requests to Cole for these documents. But Cole never raised an inability to comply. Combs, 

785 F.2d at 976. Instead, he expressed an unwillingness to comply, and continues to withhold the 

documents without explaining his contumacious conduct. Since no attempt at compliance—much 

less a diligent one—has been shown, proof of non-compliance is established here by clear and 

convincing evidence. As such, finding Cole in contempt under these circumstances is proper.  

In short, Cole, through his counsel, blatantly “violated a specific and definite order of the 

court,” by which he was bound. Affordable Media, LLC, 179 F.3d at 1241. In denying one of 

Cole’s many baseless motions, this Court previously warned Cole that his conduct “verges into 

the territory of Rule 11 sanctions.” [ECF 1502].  His current Response is consistent with the 

Court’s earlier observation.  

  

 
1  In an attempt to limit the Receiver’s request, the Receiver directed Cole not to produce any 
documents for any entity that is or has been a receivership entity in which Cole has or had a 
financial interest. 
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CONCLUSION 

WHEREFORE, for the foregoing reasons and those set forth in the Motion, the Receiver 

respectfully requests that the Court enter an Order finding Cole in contempt. Cole has cost the 

investors unnecessary attorneys’ fees and costs, in addition to the Court’s time and resources, in 

failing to comply with the Court’s Order on Motion to Compel. See PlayNation Play Systems, Inc. 

v. Velex Corporation, 939 F.3d 1205, 1212 (11th Cir. 2019) (upholding award of attorneys’ fees 

to prevailing party in a contempt proceeding because “this Court has long held that no willful or 

intentional violation of a court order is required for attorneys’ fees to be granted as a contempt 

sanction”); Citronelle-Mobile Gathering, Inc. v. Watkins, 943 F.2d 1297, 1304 (11th Cir. 1991) 

(noting that the Receiver may seek “attorney’s fees and expenses”); Tom James Co. v. Morgan, 

141 F. App’x 894, 900 (11th Cir. 2005) (stating that the district court has the “inherent power” to 

award reimbursement for investigative expenses). 

The Receiver also requests that the Court impose a coercive daily fine payable to the 

Receiver until Defendant Cole complies by turning over all records and documents subject to that 

Order on Motion to Compel. Watkins, 943 F.2d at 1304 (noting availability of imposing a coercive 

daily fine for contumacious conduct).  

Dated: May 1, 2023     Respectfully Submitted, 

STUMPHAUZER KOLAYA 
NADLER & SLOMAN, PLLC 
Two South Biscayne Blvd., Suite 1600 
Miami, FL 33131 
Telephone: (305) 614-1400 
 
By: /s/ Timothy A. Kolaya 
TIMOTHY A. KOLAYA 
Florida Bar No. 056140 
tkolaya@sknlaw.com 
 
Co-Counsel for Receiver 
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PIETRAGALLO GORDON ALFANO 
BOSICK & RASPANTI, LLP 
1818 Market Street, Suite 3402 
Philadelphia, PA 19103 
Telephone: (215) 320-6200 
Facsimile: (215) 981-0082 
 
By: /s/ Gaetan J. Alfano 
GAETAN J. ALFANO 
Pennsylvania Bar No. 32971 
(Admitted Pro Hac Vice) 
gja@pietragallo.com 
 
Co-Counsel for Receiver 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 1, 2023, I electronically filed the foregoing document 

with the clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on counsel of record via transmission of Notices of Electronic Filing generated by 

CM/ECF. 

       /s/ Timothy A. Kolaya   
TIMOTHY A. KOLAYA 
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