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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case No. 20-CV-81205-RAR 

 
SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

v. 

COMPLETE BUSINESS SOLUTIONS GROUP, 
INC. d/b/a PAR FUNDING, et al., 

 
Defendants. 

  / 
 

DEFENDANTS LAFORTE, MCELHONE, AND COLE’S  
REPLY IN SUPPORT OF THEIR MOTION TO STRIKE [D.E. 1224]  

 
 Defendants, Joseph LaForte, Lisa McElhone, and Joseph Cole Barleta (the “Defendants”), 

file this Reply in further support of their Motion to Strike [D.E. 1224] and in opposition to Plaintiff’s 

Response [D.E. 1239], and as support therefore, state as follows:   

1) Introduction  

The SEC’s Response presents a series of contradictory arguments in an effort to justify the 

fact that it improperly raised unpled liability allegations for the first time following the entry of the 

Consents. First, the SEC admits that its Motion for Final Judgment presents “unpled facts” and 

arguments pertaining to an alleged Ponzi scheme (D.E. 1239, p. 4, FN 1), but falsely asserts that these 

unpled allegations have been at issue since August 2020 (id. at p. 10). Second, the SEC repeatedly 

states that the liability phase of the case is over and that we are in the remedies phase, while 

strenuously arguing that it is free to raise new and unpled liability allegations as the central basis for 

the remedies it seeks. Finally, the SEC contends that Defendants will not be prejudiced by the unpled 

allegations because they can take discovery and introduce evidence in their Response to the Motion 

for Final Judgment, yet they contend that Defendants are not entitled to an evidentiary hearing (or 
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even a non-evidentiary hearing) on the Motion. None of these self-serving and contradictory 

assertions should be countenanced by this Court, which sits in equity.  

As discussed herein, the SEC’s efforts to introduce and rely on unpled Ponzi allegations at the 

“remedies phase” of the case violates the spirit of the Consents, which was to resolve liability issues 

by settlement and allow the Court make a determination regarding the disgorgement amount and 

penalties (if any) based on the allegations of the Complaint (which Defendants agreed would be 

accepted and deemed true solely for purposes of the Motion for Final Judgments). (See Consents at ¶ 

5.). Tellingly, the SEC’s 47-page Motion for Final Judgements dedicates exactly two sentences to the 

disgorgement calculation (D.E. 1214 p. 30), but it devotes several pages to Plaintiff’s unpled Ponzi 

allegations – which the SEC cites as the justification for denying the Defendants any offset for 

legitimate business expenses in connection with the disgorgement calculation, and for seeking tier 

three penalties in excess of $100 Million!  The result of raising these unpled liability allegations at 

this stage of the case is that the Court will be charged with determining the nature of Par Funding’s 

business practices and any alleged wrongdoing by the Defendants – the very issues which were 

supposed to be resolved by the Consents.  

Despite the SEC’s arguments to the contrary, the Defendants will be deprived of due process 

and will be severely prejudiced if the SEC is permitted to shoehorn these critical unpled liability 

allegations into the “remedies phase” of the case. As discussed in the Motion to Strike, the Defendants 

never would have agreed to waive their right to a jury trial or to resolve the case on a motion (with 

only two-months allotted to conduct discovery and file a Response, and with a significantly lower 

burden of proof for the SEC) had they known the SEC intended to raise these unpled liability 

allegations as the basis for the disgorgement and penalty amounts it is seeking. (See Defendants’ 

Affidavits, 1224-1, 1224-2 and 1224-3). For all of these reasons, and for the reasons discussed more 

fully herein, the SEC’s arguments lack merit, and the Defendants’ Motion to Strike should be granted.  
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2) The Court Has Inherent Power to Grant the Motion to Strike  
 
As an initial matter, the SEC’s argument that the Motion to Strike should be denied because 

Rule 12(f) applies to pleadings rather than motions is unavailing because Defendant’s Motion to 

Strike does not rely on Rule 12(f) – which is simply “a codification of part of the district court’s 

inherent power to manage pending litigation.” See Allapattah Servs., Inc. v. Exxon Corp., 372 F. Supp. 

2d 1344, 1371 and n. 17 (S.D. Fla. 2005) (finding Plaintiff’s Emergency Motion to Strike and for 

Sanctions was properly brought pursuant to Rule 12(f) as well as “this Court’s inherent power to 

control the integrity of the judicial process and the conduct of the parties before it”). This Court can 

and should grant Defendants’ Motion to Strike based on the exercise of its inherent powers. See 

Alhassid v. Bank of Am., N.A., No. 14-CIV-20484, 2015 WL 11216720, at *2 (S.D. Fla. May 29, 

2015) (in which the district court exercised its inherent powers to grant the defendant’s motion to 

strike plaintiff’s summary judgment motion, even though defendant had moved to strike pursuant to 

Rule 12(f));  see also Fisher v. Whitlock, 784 F. App’x 711, 714 (11th Cir. 2019) (holding the district 

court properly exercised its inherent power to manage its docket when it struck plaintiff’s motion for 

reconsideration). Accordingly, Plaintiff’s argument that the Court “must deny the Defendants motion 

as procedurally improper”1 is wholly unsupported. 

3) The SEC’s Arguments That Defendants Will Not Be Deprived of Due Process as a Result 
of the Unpled Ponzi Scheme Allegations All Fail 
 
Throughout the Response, the SEC repeatedly pronounces that the liability phase of the case 

is over and that we are now in the remedies phase. Inexplicably, the SEC believes this means that they 

are entitled to color outside the lines of the Amended Complaint and introduce unpled Ponzi scheme 

allegations which clearly go to liability. The SEC’s contention that this is simply a “remedies” issue 

which the parties agreed to litigate as part of the Consents is false. As discussed in Defendants’ Motion 

                                                      
1 See DE 1239, p. 8. 
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to Strike, the introduction of unpled Ponzi scheme allegations at this stage of the case is extremely 

prejudicial and deprives the Defendants of due process, and the SEC’s allegations to the contrary 

(discussed below) are without merit. 

First, the SEC contends that the Defendants were on notice that it would raise Ponzi scheme 

allegations because they were told the SEC had concluded Par Funding was a Ponzi scheme on 

February 11, 2021. But the SEC fails to mention that it advised the Defendants it was going to amend 

its Complaint to assert the Ponzi allegations but chose not to do so after discussing the merits of those 

allegations (or the lack thereof) with Defendants’ counsel. Specifically, on February 25, 2021, 

Defendants sent counsel for the SEC a letter urging the SEC to refrain from amending the Complaint 

until Defendants could provide a forensic accounting analysis and other documents demonstrating 

that Par Funding was not a Ponzi scheme. (See Exhibit A). The Defendants subsequently provided 

these materials, and the SEC abandoned its efforts to amend the Complaint to assert Ponzi allegations. 

The SEC made the deliberate decision not to amend its Complaint to add Ponzi-type allegations – a 

clear waiver of its claims on this issue.  Furthermore, on at least one occasion, the parties disputed in 

open Court whether the SEC could refer to Par Funding as a Ponzi, and the Court stated that the SEC 

could not because it hadn’t alleged or proven that allegation, and because it didn’t go to any of the 

scienter, regulatory or disclosure issues which had been raised in the case. (See DE 1239-2, p. 205- 

207). The Defendants were entitled to rely on the statements of this Court and the SEC’s subsequent 

decision not to amend the Complaint when they entered Consents stipulating to the allegations of the 

Complaint (but not to the unpled Ponzi allegations). They never would have agreed to a bifurcated 

settlement if they had known the SEC intended to ambush them with the unpled and previously 

abandoned Ponzi allegations.  

Second, the SEC contends that the Defendants were not deprived of due process because they 

had an adequate opportunity to conduct discovery prior to entering the Consents, and they introduced 
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an expert report and other evidence demonstrating that Par Funding was not a Ponzi in the course of 

the litigation. But the fact that the Defendants previously submitted expert reports and voluminous 

evidence proving that Par Funding was a legitimate and profitable business does not mean that they 

had an adequate opportunity to conduct discovery on specific allegations which were never pled at 

all. The SEC’s assertion that the Ponzi question “is not a complex issue”2 is self-serving and false. In 

fact, this inquiry is document intensive and requires extraordinarily complicated calculations and 

experts. As the Defendants have attested, had they known these unpled allegations were going to be 

raised in the SEC’s Motion for Final Judgements, they would not have agreed to enter the Consents 

and waive their right to a jury trial. (See DE 1224-1, 1224-2 and 1224-3). 

Finally, the SEC’s contention that the Defendants will not be prejudiced because they can 

conduct discovery relating to the new and unalleged Ponzi scheme allegations at this stage of the case 

is false. The Defendants have a two-month window to conduct such discovery and synthesize it into 

a Response brief – which pales in comparison to the time Defendants would have had (and would 

have devoted) to this issue had it been pled. Moreover, the SEC seeks to compound the prejudice to 

the Defendants by arguing that they are not entitled to an evidentiary hearing at all and are limited to 

the evidence they can introduce on the papers3 – as opposed to requiring the SEC to prove these 

allegations by a preponderance of the evidence before a jury. Again, the Defendants would not have 

agreed to waive their right to a jury trial had the Ponzi allegations been pled – and they certainly 

would not have agreed to have this issue decided on a motion after limited discovery.4   

 

                                                      
2 DE 1239, p. 13. 
3 The SEC contends that the Defendants explicitly agreed that there would be no evidentiary hearing because their 
Consents state that the Court may determine the issues raised in the motion “on the basis of affidavits, declarations, 
excerpts of sworn deposition or investigative testimony, and documentary evidence.” (D.E. 1239, p. 2). Defendants 
strongly disagree. Nothing in the quoted provision of the Consents states that the Defendants may not request, or that the 
Court is precluded from conducting, an evidentiary hearing.    
4 Pursuant to the Consents, the motion is exempt from Rule 56 summary judgement standards, which further erodes the 
protections available to the Defendants with respect to the determination of this critical unpled issues.  
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4) The SEC’s Argument That the Ponzi Allegations Goes to Remedies Is False 

The Response asserts that the SEC’s unpled Ponzi allegations are relevant because they go to 

the Defendants’ scienter, which is an element of the remedies they are seeking. (See DE 1239, p. 11; 

“[t]he issue of using investor money to pay other investors is directly relevant to the SEC’s claims 

and the [sic] scienter…”).  But clearly, the SEC must prove that the Defendants had the requisite 

scienter with respect to the violations and actions that were actually alleged (i.e., with respect to 

disclosure issues and misrepresentation issues which were alleged in the Amended Complaint). Here, 

the SEC’s new and unpled allegations that the Defendants knowingly operated Par Funding as a Ponzi 

scheme does not go to their scienter with respect to the violations alleged in the Amended Complaint. 

Indeed, the Court expressly noted this at an August 21, 2021 status conference. (See DE 1239-2, p. 

206, l. 19-24; “I don’t expect anybody to [raise Ponzi allegations] in findings of fact or conclusions 

of law because it doesn’t really go to the scienter issue, the regulation issue, the disclosure. This is 

really a disclosure problem, I think.”) (Emphasis supplied).   

5) The Defendants’ Alternative Request to Vacate the Consents Can Be Granted 

The SEC’s Response to Defendants’ alternative request that the Consents be vacated pursuant 

to Rule 60(b) is premised on the same arguments raised in opposition to the Motion to Strike (and 

fails for the same reasons). First, the SEC argues that the Consents should not be vacated pursuant to 

Rule 60(b)(1) or 60(b)(5) because the Defendants knew the unpled Ponzi allegations were at issue. 

As explained above, the SEC waived its Ponzi arguments when it deliberately elected not to amend 

its Complaint to assert those allegations (as it had threatened to do), and the Defendants did not know 

or believe that the SEC would seek to raise these unpled allegations in its Motion for Final Judgements 

following entry of the Consents. 

Second, the SEC argues that the Consents should not be vacated pursuant to Rule 60(b)(3) 

because the Defendants cannot show misconduct by the SEC, or that such misconduct foreclosed a 
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full and fair presentation of the case. With respect to the first element, the SEC’s decision to base their 

Motion for Final Judgments on unpled allegations of an insidious financial crime after entering 

Consents which were supposed to resolve liability issues supplies the required misconduct. 

Furthermore, the SEC’s argument that Defendants should have insisted on adding provisions to the 

Consents that would have prohibited Plaintiff from raising these unpled liability allegations does not 

vitiate the SEC’s misconduct in this regard (especially since the SEC is a government agency which 

is held to higher ethical standards than a private litigant). Simply put, bait and switch is not a 

responsible or appropriate government position. With respect to the second element, the misconduct 

did foreclose a full and fair presentation of these allegations. The Ponzi allegations were deliberately 

not pled after the SEC considered these claims and rejected adding them to the Complaint. This clear 

and unambiguous decision resulted in the Defendants waiving a jury trial and agreeing to more limited 

proceedings than they would have insisted on (and would have been entitled to), had they understood 

that these unpled allegations would nonetheless be placed at issue.  

Finally, the SEC argues that the Consents should not be vacated pursuant to Rule 60(b)(6) – 

the catch-all provision which allows the Court to vacate for other reasons that justify relief. The SEC 

contends that Defendants have not presented grounds for such relief and simply want a “do-over.” 

That is not the case. For all of the reasons articulated in the Motion to Vacate, the Defendants were 

shocked by the SEC’s eleventh hour assertion of unpled Ponzi allegations which the SEC did not 

deem sufficient to add to the Complaint in this case.  The Defendants will experience real prejudice 

and due process deprivations if those unpled allegations are allowed to stand as the cornerstone of the 

SEC’s Motion for Final Judgments. Under these circumstances, the Court is empowered to grant the 

Defendants request to vacate the Consents pursuant to Rule 60(b)(6). 
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6) The Court Should Not Strike the Movants’ Declarations 

Contrary to the SEC’s assertion, the Defendants’ declarations should not be stricken because 

they are not inconsistent with their prior invocation of the 5th Amendment privilege against self-

incrimination because the declarations go to a collateral issue and not to the direct issues in this case. 

See United States v. Seifert, 648 F.2d 557, 561 (9th Cir. 1980) (“Where a witness asserts a valid 

privilege against self-incrimination on cross-examination, all or part of that witness's testimony must 

be stricken if invocation of the privilege blocks inquiry into matters which are “direct” and are not 

merely “collateral.”) (citation omitted) (emphasis suplied). The Eleventh Circuit has explained that 

procedural issues that do not go to the merits of the case are collateral issues. See McGahee v. Massey, 

667 F.2d 1357, 1363 (11th Cir. 1982) (“An attack on the voluntariness of a confession is directed at 

the circumstances surrounding the making of the inculpating statement (duress, physical force, 

environment); it does not speak to the merits of the confession.”).  

Here, similar to an attack on the voluntariness of a confession, the Defendants’ declarations do 

not challenge the merits of the Consents, the allegations of the Amended Complaint, or any other 

merits issues that the SEC has been unable to investigate due to the Defendants’ assertion of the 5th 

Amendment privilege. The declarations merely go to the collateral issue surrounding the entry of the 

Consents. Therefore, there is no basis to strike the declaration because there is no prejudice to the 

SEC. See United States v. Martino, 648 F.2d 367, 388–89 (5th Cir. 1981), on reconsideration in part 

sub nom. United States v. Holt, 650 F.2d 651 (5th Cir. 1981), and on reh'g, 681 F.2d 952 (5th Cir. 

1982), aff'd sub nom. Russello v. United States, 464 U.S. 16 (1983) (“In Diecidue we noted that where 

a witness legitimately invokes the privilege, the testimony is to be struck only if the defendants’ 

resultant inability to complete their questioning creates a substantial risk of prejudice. Generally, 

it is only when a witness refuses to answer questions on direct, as opposed to collateral issues, that 

his testimony is excised.”) (emphasis suplied). Thus, contrary to the SEC’s assertion, the declarations 
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are proper and do not provide grounds for the SEC to depose the Defendants on issues pertaining to 

the merits of the case. 

7) Conclusion  

For all of the reasons stated in the Defendants’ Motion and this Reply Brief, the Court should 

strike the SEC’s unpled and unproven Ponzi scheme allegations, which were raised for the first time 

in the SEC’s Motion for Final Judgments. Alternatively, if the Court is not inclined to strike the SEC’s 

Ponzi scheme allegations, Defendants request that they be relieved from their Consents and the 

Judgements entered based on those Consents pursuant to Federal Rule of Civil Procedure 60(b), and 

that the case be restored to the active docket so that Defendants can have their day in court.  

KOPELOWITZ OSTROW  
FERGUSON WEISELBERG GILBERT 
One W. Las Olas Blvd., Suite 500  
Fort Lauderdale, Florida 33301 
Attorneys for Joseph W. LaForte 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on May 18, 2022, I electronically filed the forgoing document 

with the clerk of the Court using CM/ECF. I also certify that the foregoing document is being served 

this day on counsel of record via transmissions of Notices of Electronic Filing generated by CM/ECF. 

 

By: /s/ James M. Kaplan    
JAMES M. KAPLAN 
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